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EXECUTIVE SUMMARY

In July 2010, MGT of America, Inc. (MGT), was retained to conduct a minority and
women business enterprise disparity study for Portsmouth Public Schools (PPS), to
determine whether there was a compelling interest to establish a narrowly-tailored
minority- and women-owned business enterprise (M/WBE) program. With few
exceptions MGT found that MWBEs were substantially under-utilized as prime
contractors and subcontractors in the public and private sector. The study provides
factual predicate evidence for the use of aspirational goals and project goals for
MWBEs.

The following findings and recommendations are excerpts from Chapter 8.0 and are
highlighted here for your consideration. Chapter 8.0 of this report contains more detailed
findings and recommendations. Additional policy options are presented in Appendix M -
Selected Best Practices.

E.1 Findings for M/\WBE Utilization and Availability

FINDING E-1. PPS M/WBE Prime Utilization, Availability and Disparity

The dollar value of M/WBE prime utilization by PPS over the study period is shown in
Exhibit E-1:

m  Eight M/\WBEs won prime construction purchase orders for $697,584 million
(1.66 percent of the total). There was substantial disparity for all M/WBE
groups.

m  One WBE won professional services purchase orders for $789,625 (26.64
percent of the total). No MBEs won professional services contracts. There was
substantial disparity for all MBE groups.

m  Thirty-eight M/WBEs won nonprofessional services purchase orders for
$841,801 (11.89 percent of the total). There was substantial disparity for all
M/WBE groups.

= Twenty-seven M/WBEs won goods and supplies purchase orders for $827,756
(2.45 percent of the total). There was substantial disparity for all M/WBE
groups.

=  M/WBEs won p-card transactions for $576,564 (8.75 percent of the total).

MGT:—‘E Page E-1
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Executive Summary

EXHIBIT E-1
PORTSMOUTH PUBLIC SCHOOLS
M/WBE PRIME UTILIZATION, AVAILABILITY AND DISPARITY
JULY 2005 THROUGH JUNE 2010

Business Category A,;freirci:;n :rirfgrai:iacn Asian American Native American Novr:/rgri]:f;ity Total M/\WBE
Construction Arms - Prime Level
Utilization Dollars $506,597 $0 $0 $0 $190,987 $697,584
Utilization Percent 1.20% 0.00% 0.00% 0.00% 0.45% 1.66%
Availability Percent 22.03% 551% 3.19% 4.35% 16.52% 51.59%

Disparity

Underutilization *

Underutilization

*

Underutilization *

Underutilization

*

Underutilization *

Professional Services Frms

Utilization Dollars $0 $0 $0 $0 $789,625 $789,625
Utilization Percent 0.00% 0.00% 0.00% 0.00% 26.64% 26.64%
Availability Percent 13.92% 0.63% 5.70% 1.27% 15.19% 36.71%

Disparity

Underutilization *

Underutilization

*

Underutilization  *

Underutilization

*

Overutilization

Nonprofessional Services Arms

Utilization Dollars $247,448 $0 $146,962 $30,000 $417,391 $841,801
Utilization Percent 3.50% 0.00% 2.08% 0.42% 5.90% 11.89%
Availability Percent 27.06% 3.33% 3.77% 1.57% 16.47% 52.21%

Disparity

Underutilization *

Underutilization

*

Underutilization *

Underutilization

*

Underutilization *

Goods and Supplies Frms

Utilization Dollars $83,922 $1,268 $210,697 $0 $531,870 $827,756
Utilization Percent 0.25% 0.00% 0.62% 0.00% 1.58% 2.45%
Availability Percent 13.88% 2.65% 3.50% 0.64% 18.43% 39.09%

Disparity

Underutilization *

Underutilization

*

Underutilization *

Underutilization

Underutilization

Procurement Card Transactions

Utilization Dollars $8,185 $23,006 $46,584 $7,946 $490,843 $576,564
Utilization Percent 0.12% 0.35% 0.71% 0.12% 7.45% 8.75%
Availability Percent Not Applicable Not Applicable Not Applicable Not Applicable Not Applicable

Disparity

Not Applicable

Not Applicable

Not Applicable

Not Applicable

Not Applicable

Source: Utilization, availability, and disparity findings are taken from the exhibit previously shown in Chapter 4.0 and Chapter 5.0.

*Substantial disparity.

FINDING E-2: M/WBE Subcontractor Utilization, Availability, and Disparity

There was limited evidence of subcontracting in PPS data for the study. Of the 150
subcontractors listed as utilized in PPS contract files four (2.6%) were MBEs and eight
(5.3%) were WBEs. In the survey data nine MBEs (seven African American firms) and 6
WBESs reported having a subcontract with PPS during the study period. In the building
permits data MBEs subcontractor utilization was 0.44 percent and WBE subcontractor
utilization was 2.91 percent (Exhibit E-2). Firms owned by African Americans, Hispanic
Americans, and Native Americans were not utilized at the construction subcontractor

level, based on permits let by PPS, during the study period.

MGT==
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Executive Summary

2005 THROUGH JUNE 30, 2010

EXHIBIT E-2
PORTSMOUTH PUBLIC SCHOOLS
M/WBE SUBCONTRACTOR UTILIZATION, AVAILABILITY AND DISPARITYJULY 1,

Business Category African American | Hispanic American | Asian American | Native American No\rllvn;:(;rr:ty Total MWBE
Construction Subcontractors based on PPS Permits
Utilization Dollars $0 $0 $29,450 $0 $166,984 $196,434

Utilization Percent

0.00%

0.00%

0.44%

0.00%

247%

2.91%

Availability Percent - Based on U.S. Cenus, SBO Data

5.58%

2.85%

2.36%

0.80%

2.39%

Disparity

Underutilization *

Underutilization *

Underutilization *

Underutilization *

Overutilization

*%

*%

*%

*%

13.99%

Statisitcally Significant (0.05 Level) *

Source: Utilization, availability, and disparity findings are taken from the exhibit previously shown in Chapter 4.0 and Chapter 5.0.
* An asterisk is used to indicate a substantial level of disparity (index below 80.00).
** Indicates that the ratio of utilization to availability is statistically significant at a 0.05 level.

FINDING E-3: Anecdotal Comments

Among the M/WBEs who responded to questions about barriers to doing business with
PPS, the biggest concern was competing with large firms (122 respondents, 45.5
percent of respondents). Other key issues noted were as follows:

m  Selection process (68 M/WBE respondents, 25.4 percent).
m  Restrictive contract specifications (57 M/WBE respondents, 21.3 percent).

Six M/WBEs (2.2 percent of M/WBE respondents) reported discriminatory experiences
with PPS over the past five years. Forty-six M/WBEs (17.2 percent of M/WBE
respondents) felt that an informal network had excluded them from opportunities in the
private sector.

E.2 Commendations and Recommendations

The following recommendations focus on combining both race- and gender-neutral
(small business) and race- and gender-conscious (M/WBE) methods. In keeping with
prevailing case law the priority should be on the implementation of race- and gender-
neutral methods.

Any possible changes to the PPS M/WBE policy must be consistent the Virginia Public
Procurement Act in general and Code of Virginia sec. 2.2-4310 covering SWaM and
M/WBE remedial policy in particular.® In order to implement any changes to the existing
PPS SWaM policy based on this study the PPS Board should: (1) adopt the findings of
the study, (2) determine which changes to its SWaM policy PPS will make and are
consistent with state law, (3) adopt such SWaM policy changes through a Board
resolution, and (4) integrate those SWaM policy changes into the PPS manual.

! These rules are presented out in Section 3.2 above.

MGT==
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Executive Summary

Commendations and Recommendations for Race- And Gender-Neutral
Alternatives

COMMENDATION AND RECOMMENDATION E-1: Small Business Enterprise (SBE)
Program for Prime Contracts

PPS should be commended for the relatively strong level of small business utilization
that has been achieved. A strong SBE program is central to maintaining a narrowly
tailored program to promote M/WBE utilization. In particular, PPS should focus on
increasing M/WBE utilization through an SBE program. PPS does not face constitutional
restrictions on a SBE program, only those procurement restrictions imposed by state
law. One of the more common SBE incentives is set asides of small contracts for SBEs
(typically up to $50,000).

RECOMMENDATION E-2: SBE Program for Subcontracts
PPS should consider setting SBE goals and good faith efforts on subcontracts. PPS
should consider imposing mandatory subcontracting clauses where such clauses would

promote SWaM utilization and be consistent with industry practice.

Commendations and Recommendations for Race- And Gender-Conscious
Policies

RECOMMENDATION E-3: Annual Aspirational M/\WBE Goals

PPS should set annual aspirational goals by business category, not rigid project goals.
To establish a benchmark for goal setting, aspirational goals should be based on relative
M/WBE availability. The primary means for achieving these aspirational goals should be
an SBE program, race-neutral joint ventures, outreach, and adjustments in PPS
procurement policy. Possible revised aspirational goals based on M/WBE availability and
utilization are proposed below in Exhibit E-3.

EXHIBIT E-3
PORTSMOUTH PUBLIC SCHOOLS
PROPOSED M/WBE ASPIRATIONAL GOALS
BY PROCUREMENT CATEGORY

Procurement Category Aspirational Goal
Construction Prime Contractors 5%
Construction Subcontractors 9%*
Professional Services 22%

Other Services 19%
Goods 15%

Source: Availability estimates are based on a 50/50 weighted average of current
utilization and census availability data in Appendix .
*of total subcontract dollar value

RECOMMENDATION E-4: M/WBE Subcontractor and Subconsultant Plans

PPS has documentation allowing for M/WBE subcontractor plans, but does not enforce
them at the present time. PPS should consider improving the good faith effort goal

MGT :_E Page E-4
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requirements in its contracts. The basis for good faith efforts requirements is the
evidence of disparities in M/WBE construction subcontracting, the very low utilization in
private sector commercial construction and other evidence of private sector disparities,
even after controlling for capacity and other race-neutral variables. The core theme
should be that prime contractors should document their outreach efforts and the reasons
why they may have rejected qualified M/WBESs that were the low-bidding subcontractors.

RECOMMENDATION E-5: RFP Language

PPS should consider placing in its RFPs (particularly for large projects, construction
management contracts and sole source engagements) language asking proposers about
their strategies for M/AWBE inclusion on the project. A number of agencies, including the Port
Authority of New York and New Jersey, have had success in soliciting creative responses to
these requests, even in areas such as large-scale insurance contracts.

RECOMMENDATION E-6: Certification

Socially and Economically Disadvantaged Firms. PPS should consider adding
socially and economically disadvantaged firms (disadvantaged business
enterprises/DBEs and small disadvantaged enterprises/SDBs) and HUBZone firms to its
definition of minority business. To qualify as a HUBZone firm, a small business must
meet the following criteria: (1) it must be owned and controlled by U.S. citizens; (2) at
least 35 percent of its employees must reside in a HUBZone; and (3) its principal place
of business must be located in a HUBZone.? Operationally this change in certification
would only involve adding direct links to the DBE, SDB and HUBZone certification
directories to the PPS website.

COMMENDATION and RECOMMENDATION E-7: SWaM Program Data Management

It is important for PPS to closely monitor the utilization of all businesses by race,
ethnicity, and gender, and by prime and subcontractor utilization, over time to determine
whether PPS’s SWaM policy has the potential to eliminate race and gender disparities
without applying specific race and gender goals. Regular reporting to the PPS board
also increases the visibility of SWaM inclusion to the organization as a whole. PPS
should be commended for beginning to track SWaM prime utilization. PPS should collect
all subcontractor and subconsultant final payment affidavits to include non-minority firms,
from the prime contractors and service providers.

213 C.F.R. 126.200 (1999). In the Portsmouth-Norfolk MSA, there are 191 women and minority HUBZone
firms, representing 67.4 percent of total HUBZone firms. Based on the SBA pro-net database located at
http://dsbs.sba.gov/dsbs/search/dsp_dsbs.cfm.

MGT :_E Page E-5
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1.0 INTRODUCTION

1.1 Background

In July 2010, Portsmouth Public Schools (PPS), contracted with MGT of America, Inc.,
(MGT) to conduct a Procurement Disparity study. The purpose of the study was to
determine whether minority- and women-owned business enterprises (M/WBES) were
underutilized in PPS procurement activities. More specifically, the disparity study was
designed to:

m  Examine what, if any, barriers may have resulted in disparities in the utilization
of available minority-owned, and woman-owned, business enterprises
(M/WBE).

m I|dentify from the most accurate sources the availability of M/\WBESs that are
ready, willing, and able to do business with PPS in the relevant market areas.

m  Analyze contracting and procurement data of Portsmouth Public Schools to
determine their respective utilization, as well utilization of M/WBEs.

m  Determine the extent to which any identified disparities in the utilization of
available M/WBEs might be impacted by discrimination.

m  Recommend programs to remedy the effects of any discrimination identified,
and to reduce or eliminate any other marketplace barriers that adversely affect
the contract participation of such M/WBEs.

Governmental entities like Portsmouth Public Schools have authorized disparity studies
in response to the City of Richmond v. J. A. Croson Co." (Croson) decision to determine
whether there is a compelling interest for remedial procurement programs.
Recommendations resulting from such studies are used to narrowly tailor any resulting
programs to specifically address findings of underutilization attributable to unfair
business practices.

The findings, analyses, and recommendations of Portsmouth Public Schools’ study are
presented in the chapters that follow. This chapter summarizes the objectives for the
study; the technical approach used to accomplish the objectives, the major tasks
undertaken, and provides an overview of the organization of the report.

1.2 Overview of Study Approach

MGT followed a carefully designed work plan that allowed study team members to fully
analyze Portsmouth Public Schools contracting and procurement in order to determine
availability, utilization, and disparity with regard to M/WBE patrticipation. Our approach
has been tested in over 125 previous disparity studies and proven to be accurate,

! City of Richmond v. J. A. Croson, Co., 488 U.S. 469 (1989).

MGT:—'E Page 1-1
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Introduction

reliable, valid, and legally defensible. The final work plan included the following major

tasks:

Conducting a legal review.

Establishing data parameters and finalizing a work plan.
Reviewing policies, procedures, and programs.
Conducting market area and utilization analyses.
Determining the availability of qualified firms.

Analyzing the utilization and availability data for disparity and statistical
significance.

Conducting a survey of vendors.

Collecting and analyzing anecdotal information.

Conducting a statistically valid regression analysis.

Identifying the outcome of race- and gender-neutral remedies.

Identifying narrowly tailored race- and gender-based and race- and gender-
neutral remedies.

Preparing the final report for this study.

1.3 Report Organization

In addition to this introductory chapter, this report consists of:

Chapter 2.0 — presents an overview of controlling legal precedents that impact
remedial procurement programs and guide disparity study methodology.

Chapter 3.0 — provides a review of PPS’s procurement policies and
procedures and an analysis of its M/\WBE program and race- and gender-
neutral efforts.

Chapter 4.0 — provides a determination of PPS’s relevant market area and a
statistical analysis of vendor utilization by PPS and the availability of firms for
procurement activities.

Chapter 5.0 — provides an analysis of the levels of disparity for prime
contractors and subcontractors and a review of the multivariate analysis.

Chapter 6.0 — provides an analysis of the presence of disparity in the private
sector and its effect on the ability of firms to win procurement contracts from
PPS.

MGT :_E Page 1-2
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m Chapter 7.0 — presents an analysis of anecdotal data collected from the
telephone survey, personal interviews, focus groups, and public hearing.

m  Chapter 8.0 —provides a summary of the overall report with conclusions,
commendations, and recommendations. This chapter also serves as the
Executive Summary for the report.

We recommend reading the report in its entirety to understand the basis for the findings
and conclusions presented in Chapter 8.0.

MGT i Page 1-3
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2.0 LEGAL REVIEW

2.1 Introduction

This chapter provides legal background for the study. The material that follows does not
constitute legal advice to Portsmouth Public Schools (PPS) on minority and women business
enterprise (M/WBE) programs, affirmative action, or any other matter. Instead, it provides a
context for the statistical and anecdotal analysis that appears in subsequent chapters of this
report.

The Supreme Court decisions in Richmond v. Croson Company (Croson),* Adarand v. Peiia
(Adarand),?and later cases have established and applied the constitutional standards for an
affirmative action program. This chapter identifies and discusses those decisions,
summarizing how courts evaluate the constitutionality of race-specific and gender-specific
programs. Decisions of the Fourth Circuit offer the most directly binding authority; in
particular, the recent decision involving the North Carolina Department of Transportation
(NCDOT) M/WBE program in H.B. Rowe v. Tippett.> Where the Fourth Circuit has not
directly addressed an issue involving MWBE programs since the Croson decision, this
review considers decisions from other circuits.

By way of a preliminary outline, the courts have determined that an affirmative action
program involving governmental procurement of goods or services must meet the following
standards:

m A remedial race-conscious program is subject to strict judicial scrutiny under the
Equal Protection Clause of the Fourteenth Amendment to the United States
Constitution.

- Strict scrutiny has two basic components: a compelling governmental interest
in the program and narrow tailoring of the program.

- To survive the strict scrutiny standard, a remedial race-conscious program
must be based on a compelling governmental interest.

«  “Compelling interest” means the government must prove past or present
racial discrimination requiring remedial attention.

= There must be a specific “strong basis in the evidence” for the compelling
governmental interest.

= Statistical evidence is preferred and possibly necessary as a practical
matter; anecdotal evidence is permissible and can offer substantial
support, but it probably cannot stand on its own.

- Program(s) designed to address the compelling governmental interest must
be narrowly tailored to remedy the identified discrimination.

! Richmond v. Croson, 488 U.S. 469 (1989).
2 Adarand v. Pefia, 515 U.S. 200 (1995).
*H.B. Rowe v. Tippett, 2010 WL 2871076 (4" Cir 2010).

MGT =—-E Page 2-1
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= “Narrow tailoring” means the remedy must fit the findings.

+  The evidence showing compelling interest must guide the tailoring very
closely.

+ Race-neutral alternatives must be considered first.

= Alesser standard, intermediate judicial scrutiny, applies to programs that
establish gender preferences.

« To survive the intermediate scrutiny standard, the remedial gender-
conscious program must serve important governmental objectives and be
substantially related to the achievement of those objectives.

+ The evidence does not need to be as strong and the tailoring does not
need to be as specific under the lesser standard.

2.2 Standards of Review for Race-Specific and Gender-Specific Programs

2.2.1 Race-Specific Programs: The Croson Decision

Croson established the framework for testing the validity of programs based on racial
discrimination. In 1983, the Richmond City Council (Council) adopted a Minority Business
Utilization Plan (the Plan) following a public hearing in which seven citizens testified about
historical societal discrimination. In adopting the Plan, the Council also relied on a study
indicating that “while the general population of Richmond was 50 percent African American,
only 0.67 percent of the city’s prime construction contracts had been awarded to minority
businesses in the five-year period from 1978 to 1983.”*

The evidence before the Council also established that a variety of state and local contractor
associations had little or no minority business membership. The Council relied on
statements by a Council member whose opinion was that “the general conduct of the
construction industry in this area, the state, and around the nation, is one in which race
discrimination and exclusion on the basis of race is widespread.”5 There was, however, no
direct evidence of race discrimination on the part of the city in its contracting activities, and
no evidence that the city’s prime contractors had discriminated against minority-owned
subcontractors.®

The Plan required the city’s prime contractors to subcontract at least 30 percent of the dollar
amount of each contract to one or more minority-owned business enterprises (MBES). The
Plan did not establish any geographic limits for eligibility. Therefore, an otherwise qualified
MBE from anywhere in the United States could benefit from the 30 percent set-aside.

J.A. Croson Company, a non-MBE mechanical plumbing and heating contractor, filed a
lawsuit against the city of Richmond alleging that the Plan was unconstitutional because it
violated the Equal Protection Clause of the Fourteenth Amendment. After a considerable
record of litigation and appeals, the Fourth Circuit struck down the Richmond Plan and the

*1d. at 479-80.
®1d. at 480.
% 1d.
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Supreme Court affirmed this decision.” The Supreme Court determined that strict scrutiny
was the appropriate standard of judicial review for MBE programs, which mean that a race-
conscious program must be based on a compelling governmental interest and be narrowly
tailored to achieve its objectives. This standard requires a firm evidentiary basis for
concluding that the underutilization of minorities is a product of past discrimination.®

2.2.2 Gender-Specific Programs

The Supreme Court has not addressed the specific issue of a gender-based classification in
the context of a woman-owned business enterprise (WBE) program. Croson was limited to
the review of an MBE program. In evaluating gender-based classifications, the Court has
used what some call “intermediate scrutiny,” a less stringent standard of review than the
“strict scrutiny” applied to race-based classifications. Intermediate scrutiny requires that
classifying persons on the basis of sex “must carry the burden of showing an exceedingly
persuasive justification for the classification.”

The Fourth Circuit has ruled that intermediate scrutiny applies to statutes that classify on the
basis of gender.'® The intermediate scrutiny standard is satisfied by “by showing at least that
the classification serves important governmental objectives and that the discriminatory
means employed are substantially related to the achievement of those objectives.”™* The
Fourth Circuit agrees with other federal circuits that intermediate scrutiny “can rest safely on
something less than the ‘strong basis in evidence’.”*? This ‘something less’ can mean that
the statute must “present[ ] sufficient probative evidence in support of its stated rationale for
enacting a gender preference, i.e., . . . the evidence [must be] sufficient to show that the
preference rests on evidence-informed analysis rather than on stereotypical
generalizations.”?

2.3 To Withstand Strict Scrutiny, an MBE Program Must Be Based on
Thorough Evidence Showing a Compelling Governmental Interest

For government contracting programs, courts have yet to find a compelling governmental
interest for affirmative action other than remedying discrimination in the relevant
marketplace. In other arenas, diversity has served as a compelling governmental interest for
affirmative action. For example, the Ninth Circuit upheld race-based admission standards at
an experimental elementary school in order to provide a more real world education
experience.’ More recently, in Petit v. Chicago, the Seventh Circuit relied on Grutter v.
Bollinger (Grutter) in stating that urban police departments had “an even more compelling
need for diversity” than universities and upheld the Chicago program “under the Grutter

;Id. at 511.

Id. at 493.
o Mississippi University for Women v. Hogan, 458 U.S. 718, 724 (1982) (quoting Kirchberg v. Feenstra, 450 U.S.
455, 461 (1981)); see also United States v. Virginia, 518 U. S. 515, 531 (1996), Nguyenv. U.S., 533 U.S. 53, 60
g?_OOl)

H B. Rowe, at 9.

Hogan 458 U.S. at 724 (internal quotation marks omitted).

H B. Rowe, at 10 (citing Engineering Contractors at 909).

31d. at 10 (citing Engineering Contractors at 910, Concrete Works at 959).
 Hunter v. Regents of University of California, 190 F.3d 1061 (9th Cir. 1999).
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standards.” The recent holding that other compelling interests may support affirmative
action does not yet appear to have any application to public contracting.*

Croson identified two necessary factors for establishing racial discrimination sufficiently to
demonstrate a compelling governmental interest in establishing an M/WBE program. First,
there needs to be identified discrimination in the relevant market.'” Second, “the
governmental actor enacting the set-aside program must have somehow perpetuated the
discrimination to be remedied by the program,”® either actively or at least passively with “the
infusion of tax dollars into a discriminatory industry.”®

Although the Supreme Court in Croson did not specifically define the methodology that
should be used to establish the evidentiary basis required by strict scrutiny, the Court did
outline governing principles. Lower courts have expanded the Supreme Court’s Croson
guidelines and have applied or distinguished these principles when asked to decide the
constitutionality of state, county, and city programs that seek to enhance opportunities for
minorities and women.

2.3.1 Post-Enactment Evidence

The Supreme Courtin Croson found pre-enactment evidence of discrimination insufficient to
justify the program. The defendant in Croson did not seek to defend its program based on
post-enactment evidence. However, following Croson, a number of circuits did defend the
use of post-enactment evidence to support the establishment of a local public affirmative
action program.?° Some cases required both pre-enactment and post-enactment evidence.*

The Supreme Court case of Shaw v. Hunt?? (Shaw) raised anew the issue of post-enactment
evidence in defending local public sector affirmative action programs. Shaw involved the use
of racial factors in drawing vot